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Jim Beverly Company received a Las Casitas Award 
for this custom home design priced between $1,250,000 
and $1,999,999.  This 5,400 sq.-ft. home in the High 
Desert development in the 
NE Heights of Albuquerque 
features breath-taking views 
of the city.  The home features 
a grand hall capable of 
entertaining groups of over 
100, private spaces zoned 
together for daily routines that 
included: a family kitchen, 
an exercise room, and a 
large library.  Separate guest 
quarters for adult children and a retreat for reading to 
grandchildren complete the other private zone.  An 
extremely large art collection required a gallery as 
well as adequate wall space.  Finally, the exterior style 
of the home was to be classic Pueblo Revival, with 
fenestrations placed in double frame walls to impart 
the shadow and depth characteristic of historic adobe 
construction.
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Better Definitions Needed

Also, for the states that have primacy over this program, 
and for the states like New Mexico considering a move in 
that direction, the rule is that the program parameters must 
be "at least as stringent" as the national standards.  Any 
reduction in federal requirements or even better definition 
of Clean Water Act intentions will have a positive impact 
on the program in New Mexico.  The S.W.A.N.C.C. 
decision (information available at http://www.nahb.org/
issue_details.aspx?issueID=100) by the U.S. Supreme Court 
in 2001 helped define and restrict the scope of the Clean 
Water Act to only "navigable waters".  Unfortunately the 
ruling didnʼt have the impact we would have hoped as it 
has been somewhat ignored by federal agencies.  At the 
Environmental Issues Committee, NAHB staff shared that 
"The Baker Bill" (Comprehensive Wetlands Conservation 
and Management Act of 2004) which was introduced last 
year to define impacted waterways, will be introduced again 
this year.  If passed, this would be a great tool to limit the 
program within many regions across New Mexico.  Our 
support of this bill will be critical in May.

The NAHB approach to EPA issues is multi-faceted.  
It includes budgets for legislative initiatives as well 
as outsourcing of studies to challenge the science on 
which the program is based.  NAHB also teams up with 
affiliated organizations to share information.  One of these 
organizations represented at the Environmental Issues 
Committee was the National Center for Housing and the 
Environment ("NCHE" -www.housingandenvironment.org.).  
This group is in the final stages of a study to challenge the 
EPA̓ s assertions about how a soil particle travels.  Like 
many of the EPA̓ s policies, they take a "one size fits all" 
approach.  The NCHE asserts that sand particles are affected 
differently by storm water than clay particles for instance, 
and that other local conditions will impact the introduction 
of soil particles into receiving waterways.  The results of 
their study will be published on their website later this 
year.  This type of research is another important piece of the 
puzzle as we move toward reform.

EPA Regulations Affect Housing 
Affordability

 EPA regulators have said as much as $245,000.00 
in fines was levied against New Mexico s̓ builders and 
developers in 2004.  When we asked some of our builder 

At the risk of sounding like a broken record, Iʼd like to 
talk once again about the EPA and the Phase II Storm 
Water Management Program, but with a slightly different 
spin this month.   One of the beauties of being an HBA 
member is that you have support and resources at the local, 
state and national levels.  Many of the issues we tackle 
in our industry transcend two or more of these levels.  
Storm Water Management is a great example of an issue 
that requires a coordinated effort from all three of your 
associations.

We recently returned from the NAHB board meetings 
and International Builders Show in Orlando where much 
of the conversation revolved around the EPA.  At the 
Environmental Issues Committee, I had a chance to learn 
a lot about NAHB s̓ approach to the issue.  First of all, a 
resolution and recommendation was brought forth by a 
member from Louisiana to make EPA reform a priority 
at the Legislative Conference in May of this year in 
Washington D.C.  Among other things, it stated "that if 
Congress is unwilling or unable to favorably revise the 
Clean Water Act, NAHB urge the U.S. EPA to streamline 
the reporting and record keeping requirements for storm 
water discharges, and to exempt small business operators 
who construct single-family residences on single lots from 
the burdensome paperwork requirements".  This resolution 
was approved by the Committee and later adopted by the 
Board of Directors.  This is significant for several reasons.

It was generally agreed that we have a unique opportunity 
this year in particular, for headway on EPA issues.  The 
results of the last elections gave us a congressional make-
up that looks positive for EPA reform.  By next year, the 
opportunity may have passed us by as the focus in Congress 
shifts to mid term elections.  After those elections, it s̓ a 
gamble as to what the complexion of the Senate will be.  

Storm Water 
Issue Reveals 
Coordination 
by State and 
Local HBAs with 
NAHB

continued on page 5
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Jack C. Milarch, Jr.

"Iʼm discouraged!"
"How can I keep up with all the new regulations and 
requirements?"  
This is what I am hearing from small volume builders all 
over New Mexico.

I can t̓ deny that we are seeing an unprecedented swarm 
of new rules and requirements, and one of them, the storm 
water run off regulation, carries a fine big enough to knock 
out a small contractor s̓ business.  How can you continue 
building?

There are some disadvantages to being a small volume 
builder, but there are some clear advantages too.  First, the 
negative.

I believe small volume builders are going through a 
transition, particularly here in New Mexico.  Trends and 
changes usually creep toward us from both coasts, and 
it often takes a while for them to get here.  I think that 
accounts for much of what we are seeing here lately.  I 
remember a few years back I would go to national meetings 
and hear my fellow Executive Officers wailing and 
moaning about the difficulty in dealing with tons of new 
environmental regulations – and I would quietly smile and 
think - "not me!"  Boy, have things changed!  I am spending 
the majority of my time and effort now dealing with state, 
and locally enforced federal, environmental issues.

Most of this bad news falls squarely on small volume 
builders.  Our larger brethren, who tend to be national firms, 
have seen it all before especially if they work closer to the 
coasts.  Organizations of this kind are large enough to have 
specialty professional staff dedicated to dealing with and 
managing the regulatory workload.  Their locally based 
folks always can call headquarters and get guidance on how 

to deal with the latest issue.  The small volume builder often 
doesn t̓ have those resources in place at the time when a 
regulatory crisis hits them, so what are they to do?

Your association is the answer.  As I mentioned earlier, 
we almost always have the advantage of hearing about 
this stuff long before it gets to us.  I believe the small 
volume builder can keep up, but only assuming he or she 
is willing to dedicate the time and effort necessary to read 
trade publications and go to enough national meetings to 
hear about the trends.  I can t̓ think of any recent issues 
that I didn t̓ first hear about at national meetings, and 
often literally years ahead of facing the issue here in New 
Mexico.

For instance, the storm water run off horror which we are 
all so engrossed with right now first came to my attention at 
the Spring Board of Directors meeting in Washington D.C. 
over three years ago.  I can easily say the same for nearly all 
other issues where we have become heavily involved.

On the positive side, I observe that the small volume builder 
has an easier time "narrowing the target" for construction 
defect issues.   For one thing, the small volume builder 
has a much better opportunity to pick out customers who 
won t̓ be a problem.  Don t̓ forget the "span of control" 
issue.  The small volume builder has the opportunity to 
be more involved in the construction of each home built.  
That should mean having the ability to watch all the pesky 
details which, if ignored, can cause major problems legal 
headaches.  And when is a problem you will probably have 
more of an opportunity to deal with the matter directly with 
your customer - without lawyers.

Then there is the matter of general liability insurance 
coverage.  Many recent insurance renewal questionnaires 
include the question "Did you build more than (usually 
5 or 6) homes in the same subdivision?"  It is probably 
impossible for a large volume builder to answer "No" to that 
question.  Answering "No" may be necessary to gain access 
to general liability coverage.

To sum up, the small volume builder in New Mexico 
today must pay attention to national trends and must 
actively embrace change.  Become an avid reader of trade 
publications and attend state and national meetings.   For the 
small volume builder it s̓ simply a matter of survival.  

The Situation 
of the Small 
Volume Builder
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members what compliance is costing per single-family 
project, responses ranged from $3,000.00 to $8,000.00 
(without any fines).  This issue has more impact on housing 
affordability than any weʼve faced recently.  It s̓ become 
evident that some of our members are still not comfortable 
in their grasp of what is required to be compliant.  I invite 
you to ask questions and share your experiences with us so 
that we can all benefit.  Call Melanie at the NMHBA office 
at 505-344-7072 so she can start a log of member fines for 
us to use during our Hill visits in April.
 Last month I discussed some of the ways your 
NMHBA leadership serves your industry.  I didnʼt focus 
much on our interaction with NAHB.  Your dues payments 
help us take full advantage of the resources NAHB has 
to offer.  The Storm Water issues clearly require a multi-
faceted approach as we search for solutions we can live 
with to help keep quality housing affordable in New 
Mexico.  
 In April of 2005, we are planning a meeting with 
the Federal EPA in Washington D.C.  The primary focus 
of this meeting will be on policy rather than enforcement 
issues.  We invite all of you who will be attending the 2005 
NAHB Spring Board Meeting to join us.

Message from the President  continued from page 3

Storm Water Factoid

Q.: Whatʼs the difference between building a   
 house in Albuquerque:
1. from October 15, 2005 through June 7, 2006  
 and 
2. from October 15, 2005 through June 15,   
 2006?

A.: Whether or not your small construction   
 project qualifies for an Erosivity Waiver.

Projects that qualify for Erosivity Waivers from the 
EPA do not need to prepare SWPPPs or file for storm 
water permits.  Check it out at http://ei.tamu.edu/ or 
http://epa.gov/npdes/pubs/fact3-1.pdf.

If you are a builder who doesnʼt understand what 
weʼre talking about, call the NMHBA office at  
505-344-7072 so we can sign you up for our Storm 
Water Pollution Prevention Plan (SWPPP) training 
being presented around the state now.
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˜ Red Oak ˜ Hickory ˜ Maple ˜ Cherry ˜ Alder ˜ Knotty Oak

Deluxe Cabinets and Quality Craftsmanship
Fine Cabinetry with Custom Design

Deluxe, Allwood, IHA and HUD Severe Use Cabinets

Multiple Door Styles including Southwestern Designs
Two-Way Adjustable Euro-Hinge

• Contractors  • Home Builders  • Distributors  • 
Residential

Cabinets Southwest, Inc.
Sales and Marketing: (505) 726-0826

RR 321 East Historic 66, Church Rock, NM 87311
(Located in front of Red Rock State Park)

Manufacturer of Quality Handcrafted Kitchen and Bath Cabinerty

Beautiful Hand-Crafted Cabinetry
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A crisis has developed across the country, and even 
making its presence felt here in New Mexico, which has 
its roots in construction defect litigation.  The resulting 
lawsuits have made insurance companies withdraw 
from offering contractors general liability insurance, or 
raising its cost two- or three-fold.  In researching this 
issue NMHBA has come across a frightening little book 
– "Home and Condo Defects: A Consumer Guide to 
Faulty Construction."  For less than $10 a homeowner or 
condo association member can buy this book, written by a 
construction defect attorney, and endorsed by California s̓ 
Attorney General as a "consumer guide," and learn how 
easy it is to sue a contractor.

With the idea of "knowing your enemy" NMHBA is 
providing this series of articles to help contractors and 
subs learn where the traps are.  This is the second of three 
Housing Journal articles.

The first article ended with the advice from the authors 
that: Unless the defect is minor, such as an improperly 
tacked down carpet, or the developer sits on the 
homeowners association board, the general answer is not 
to tell the developer, because the developer will usually 
attempt the cheapest and quickest repair possible.  This 
quick fix is seldom the best answer to the problem.

The authors also include an Appendix entitled "Trust Me 
. . . Iʼm the Builder" Or Eleven Deconstructed Builders  ̓
Myths."  Sounds scary, doesnʼt it?  It is – these authors 

have participated in a practice called "deconstruction" 
where they purchase one home in a tract and take it 
apart in order to find every little defect or code violation 
possible.  They then file class action lawsuits and claim 
these same defects can be found in every other house in 
the development!  Expensive?  You bet.  But the lawyers 
then target the developer, the general contractor, the 
framing contractor, the plumber, the electrician, the alarm 
installer and the HVAC contractor.  In some cases they 
even go after the landscape contractor.  It can cost the 
subs thousands of dollars to get their names off of the 
lawsuit.

One tactic to prevent this kind of lawsuit madness is for 
states to pass Right-to-Cure laws.  NAHB is pushing all 
states to pass such a law, which is tort reform to require 
the homeowner to give the contractor the opportunity 
to "cure" the defect prior to filing a lawsuit.  Colorado 
Association of Home Builders spent over $2 million to 
get their law passed last year, and they are spending more 
this year to defend it against challenges from the trial 
lawyers.  Many New Mexico contractors are including 
their own Right-to-Cure clause in their contracts.  Here 
are the 11 responses the authors of this book have to 
builders who are trying to "cure" the defect:

1. Builderʼs Comment:  "This is not a defect.  It s̓ a 
normal crack.  Stucco and concrete slabs always crack, 
windows and doors always leak.  It s̓ typical as a house 
settles in."
Lawyerʼs Response:  Donʼt believe it.  While hairline 
cracks may occur, these cracks can and often do increase 
in size with time, and represent poorly compacted or 
expansive soils, or poor construction practices.  Windows 
and roofs should never leak.

2. Builderʼs Comment:  "Don t̓ worry, Iʼve fixed your 
problems."
Lawyerʼs Response:  Builders, their customer service 
staff, and repair contractors rarely fix the underlying 
problem.  They will patch, plug, paint over cracks and 
caulk just about anything.  Builders will never replace 
and only "Band Aid" or cosmetic repairs are made, time 
and time again.
3. Builderʼs Comment:  "Your one year warranty is up, 
youʼre out of time."

Construction Defects: The View From the Other Side
Why your client doesn’t believe in Right to Cure, 
only Right to Sue
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Lawyerʼs Response:  Homeowners have several years 
after home completion to seek damages for defects.  Donʼt 
be misled.

4. Builderʼs Comment:  "You have an extended 10-
year warranty backed by insurance that will cover all 
workmanship or material defects in your home."
Lawyerʼs Response:  Hogwash.  These written warranties 
are often not worth the paper theyʼre written on.  Most 
of these warranties are nothing more than a sophisticated 
marketing scheme intended to sell you a new home.  
Read the fine print.  How it defines a defect follows no 
respected industry standards.

5. Builderʼs Comment:  "You have no claim because 
your city building inspectors have signed off on your 
home as meeting all building codes."
Lawyerʼs Response:  Building inspectors never have the 
time to inspect every home to see if they meet all building 
codes.  It is no defense that the building inspection 
department has signed off on your home.

6. Builderʼs Comment:  "Your property will be tied up 
for four or five years in a lawsuit."
Lawyerʼs Response:  Ninety percent of lawsuits are 
resolved within 24 months of filing, and of those, ninety 
percent will settle and never go to trial.  Most attorneys 
will work on a contingency fee basis.  They get paid when 
they win.  They are motivated to expedite a settlement.

7. Builderʼs Comment:  "If you file a lawsuit, you will 
have to disclose that you have defects and the value of 
your house or condo will suffer."
Lawyerʼs Response:  Building defects are common.  
Savvy real estate agents know how to deal with 
disclosures and financing if you have to sell before the 
case is resolved.  Once the lawsuit is dismissed, the 
stigma quickly diminishes, and your duty to disclose only 
continues if you donʼt fix the problems.

8. Builderʼs Comment:  "Youʼll never get a dime from 
me, Iʼm out of business (or went into bankruptcy) and 
my corporation was only a shell with no assets."
Lawyerʼs Response:  All builders have liability insurance 
and most require their subcontractors to obtain additional 
insurance if a builder is sued for construction defects.  
Whether the builder is solvent, bankrupt or out of 
business, all insurance available when the defects appear 
will cover the builder and defend any lawsuit.

9. Builderʼs Comment:  "You don t̓ have to hire an 
independent expert.  Weʼre the experts – we built your 
home.  We know what s̓ wrong with it and weʼll fix it."

Lawyerʼs Response:  Why would you trust the person 
who caused the problem in the first place to come back 
and fix it right?  Without someone independent of the 
builder to first investigate the cause of the problem and 
provide a proper fix, youʼll never know if the repair is 
permanent.  Many construction defect law firms can 
arrange independent inspections free of charge.

10. Builderʼs Comment:  "Construction defect lawyers 
go around soliciting homeowners and homeowners 
association board members and trump up frivolous 
claims."
Lawyerʼs Response:  Over one-third of all production 
houses have significant construction defects.  
Homeowners can do what they want, but are foolish if 
they let the builder off the hook.  Insurance companies for 
builders continue to pay out millions of dollars annually 
to fix builders  ̓mistakes.

11. Builderʼs Comment:  "Don t̓ even think you will win 
if you sue us for defects."
Lawyerʼs Response:  Experienced construction defect 
attorneys will take your case on contingency, advance 
significant expert costs, and take the risk if you lose.  
Many are as well financed to hold their own and more 
with any developer or their insurance companies.

Scared Yet?  Steps Contractors Can Take 
to Lessen the Risk:
 • Pay a lawyer to get your contracts tightened up.
 • Include Right-to-Cure, mediation and arbitration   
   clauses as stop-gap measures to prevent lawsuits.
 • Find a set of national construction standards that you    
like (such as the ones published by National    
  Association of Home Builders) and include it up   
   front in your contract.
 • Spend several hours going over the contract with the    
potential home buyer before they sign it to make    
  sure they understand what theyʼre signing, and agree    
to the construction standards youʼve specified.  If   
your attorney agrees, consider allowing clients three   
  days to review the contract before signing, or three   
days after signing to cancel the deal.

Create a small fact sheet or brochure for your clients 
that remind them of the big points of the contract – that 
you have the right to first be notified and have the 
opportunity to fix the problem, the acceptable method for 
repair (included in the construction standards), and that 
mediation and arbitration are the next opportunities to 
resolve the issue prior to lawsuit.
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When is a Good Time 
to Dump Documents?
Maybe it's a good thing that the April 15th tax deadline 
and the urge to spring clean coincide.  It feels good to 
throw out some of the financial records stuffing your 
filing cabinets.  But before you head for the dumpster, 
make sure you're not disposing of records you may need. 
You don't want to be caught empty-handed if an IRS 
auditor contacts you.

In general, you must keep records that support items 
shown on your individual tax return until the statute of 
limitations runs out --- generally three years from the 
due date of the return, or the date you filed, whichever 
is later.  In most cases, the IRS can audit your return 
for three, years.  You can also file an amended return 
on Form 1040X during this time period if you missed 
a deduction, overlooked a credit or misreported your 
income.

So, does that mean you're safe from an audit after three 
years? Not necessarily. There are exceptions:
• If the IIRS has reason to believe your income was 
understated by 25 percent or more, the statute of 
limitations for an audit increases to six years.
• If there is suspicion of fraud or you don't file a tax 
return at all, there is no time limit for the IRS.

How Long to Keep Documents?
Like anything involving the IRS or other government 
agencies, there's no easy answer to that question. But 
here are some basic guidelines to follow:

FOR INDIVIDUALS
Completed tax returns.  Many tax advisers recommend 
that you hold onto copies of your finished tax returns 
forever.  Why? So you can prove to the IRS that you 
actually filed.  Even if you don't keep the returns 
indefinitely, you should hang onto them for at least six 
years after they are due or filed, whichever is later.
Backup records. Any written evidence that supports 
figures on your tax return, such as receipts, expense 
logs, bank notices tax records and sales records, should 
generally be kept for at least the three year period.
Exceptions.  There are some cases when taxpayers 
get more than the, usual three years to file an amended 
return.  You have up to seven years to take deductions 
for bad debts or worthless securities, so don't' toss out 

records that could result in refund claims for those items.
Real estate records.  Keep these for as long as you 
own the property, plus three years after you dispose 
of it and report the transaction on your tax return.  
Throughout ownership, keep records of the purchase, 
as well as receipts for home improvements, relevant 
insurance claims, and documents relating to refinancing.  
These help prove your adjusted basis in the home, which 
is needed to figure the taxable gain at the time of sale, or 
to support calculations for rental property or home office 
deductions.
Securities.  To accurately report taxable events 
involving stocks and bonds, you must maintain detailed 
records of purchases and sales.  These records should 
include dates, quantities, prices, dividend reinvestment, 
and investment expenses, such as broker fees. Keep 
these records for as long as you own the investments, 
plus the statute of limitations on the relevant tax returns.
Individual Retirement Accounts (IRAs).  The 
IRS requires you to keep copies of Forms 8606, 5498 
and 1099-R until all the money is withdrawn from your 
IRA accounts.  With the introduction of Roth IRAs, it's 
more important than ever to hold onto all IRA records 
pertaining to contributions and withdrawals in case 
you're ever questioned.
If an account is closed, treat IRA records with the same 
rules as securities.  Don't dispose of any ownership 
documentation until the statute of limitations expires.
Issues affecting more than one year. Records 
that support figures affecting multiple years, such as 
carryovers of charitable deductions, net operating loss 
carrybacks or carryforwards or casualty losses, need to 
be saved until the deductions no longer have effect, plus 
seven years, per IRS instructions.

BUSINESS RECORD GUIDELINES FOR 
BUSINESSES 
Employee earnings.  Maintain for a minimum of four 
years, to meet various state and federal requirements.
Employee time cards.  Keep for at least three years if 
your business is subject to the Fair Labor Standards Act 
(engaged in interstate commerce), although it's a good 
practice for all businesses to keep the files for several 
years in case questions arise.
Personnel records.  Retain three years after an 
employee has been terminated.
Employment tax records.  Keep four years from 
the date the tax was due, or the date it was paid –-- 
whichever is longer.
Employee business expenses.  For travel and 

continued on page 14


