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WIN A FREE TRIP TO THE WIN A FREE TRIP TO THE 
INTERNATIONAL BUILDERS SHOWINTERNATIONAL BUILDERS SHOW  

COURTESY OF BUILDERSCOURTESY OF BUILDERS  TRUST!TRUST!

For more information call 
505-345-3477 or 800-640-3369 

www.builderstrust.com 

When: January 10—12, 2017 

Where: Orlando, Florida 

How to Register: Entry Forms will 
be included in the next edition of 
BluePrints for Builders Trust 
Participants & will include entry 
qualifications.

One Builders Trust Participant from each of the nine local HBAs 
throughout New Mexico will be awarded a trip valued up to $1,100 to 

cover their airfare, lodging & registration. 



This 2060 sq-ft home by 
Chapman Homes features 
a 2-bdrm 2-ba main house 
plus detached casita.  The 
home also has an open 
floor plan, radiant heat with 
a/c, granite counters, and 
beamed ceilings.  Priced in 

the low 600s, this home is in a private 40-house community 
in Santa Fe.  Chapman Homes has been building since 1966, 
and is still building in the Santa Fe area.
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Membership Statistics
Apr

Total 2039

Central New Mexico   

Eastern NM

South Eastern NMHBA

Lincoln County 

Las Cruces 

Southwestern NMHBA

San Juan County

Santa Fe Area

Otero County

681

91

90

117

311

50

153

433

113

2016 NMHBA 
Meeting Calendar

July
28 Nominating Committee @ AOC
29 Sr. Officers/Executive Committee @ AOC
29 Government Affairs Committee @ AOC
29 Building Issues Committee @ AOC
30 NMHBA Board Meeting @ Hotel   
 Albuquerque

August
8-11 NAHB Mid-Year Board Meeting – Miami  
 Beach, FL
26 Nominating Committee @ AOC
26 Building Issues Committee @ AOC
26 Sr. Officers/Executive Committee @ AOC
26 Compensation Committee @ AOC

May

2045

679

90

90

117

317

53

151

434

114

HUB International is a leading insurance and surety broker for 
the construction industry. We are known for our market-
specific expertise, comprehensive programs, exceptional 
service and cost-effective pricing. HUB International has 
extensive resources, regional specialists, risk management 
professionals and personal insurance advisors who are expert 
in addressing the needs of businesses and business owners. 

At your service across New Mexico.

ALBUQUERQUE

Daren Lewis    505-828-4162

CARLSBAD

David Long    575-361-0204

LAS CRUCES

Fred Trafton    575-524-8686

LAS VEGAS

PJ Wolff    505-690-7707

SANTA FE

Emily Mascarenas    505-660-1439

Does your insurance program have 
structural problems?

Put the proper framework in place 
with HUB.
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The Many Shades of Green
Do you remember the first time you heard the term “green building” as it applies to home 
construction?  In the early 80’s the term was commonly known simply as energy efficient home 
construction.  Today “green” permeates our lives in many ways.  Being “green” for a builder 
can mean everything from the design of the home to using low VOC paint, to photovoltaic solar 
panels.  It is a range, with various price tags to accompany it.  What is important to one client is 
not important to another.  What a client is willing to pay dictates their shade of “green”.

Here is a checklist to help you and your clients move forward in deciding what is important to 
them as you build their new home.  This is a list of options that are available in today’s market.  
Home builders, feel free to use this list to help your clients make their decisions on what they 

want to spend their money on.

Remember to emphasize to your client that each item does come with a cost.  And know that today’s energy conservation 
codes already make a new home much more energy efficient than five years ago.

I hope you can take this list and revise it as needed.  For the custom builder this list may be more useful than those of you 
are production builders, but it may help you with your marketing efforts.  And for those associate members, I hope this 
information is useful to you as you keep up with trends in the housing industry.

From one builder to another, here’s to bringing in the green, by keeping up with what’s important to our clients!

Pat Bellestri-Martinez

 Design the home with a passive solar orientation
 Design a small home with multi-use areas
 Limit east- and west-facing windows
 Design the home with a detached garage
 Build the home with 2 x 6 frame construction to   
 provide for additional insulation space
 Build the home with 10” frame walls for increased   
 insulation cavity
 Build the home with earth – adobe or rammed earth
 For a pitched roof home build extra-height heel trusses  
 to allow for more attic insulation
 Use spray foam to insulate the home
 Use spray foam to coat the roof
 Insulate the entire slab
 Use wood/aluminum-clad casement windows
 Use low-e glass in windows
 Tint your windows with a UV blocking film
 Use a metal roof
 Use a reflective roof coating on a flat-roof style home
 Use LED lighting throughout the home
 Install a car charging station plug in the garage
 Install solar tubes in rooms with no natural light

 Include ceiling fans in most rooms
 Install photovoltaic solar panels
 Include a recycling area in the kitchen/garage
 Use cork or bamboo flooring – renewable products
 Use only hard surfaces for flooring – no carpet
 Use a home-run manifold plumbing distribution system
 Install a water filtration system for drinking water
 Install a tankless on-demand hot water heater
 Design home with no plumbing in the exterior walls
 Include continuous exhaust vent in the home
 Use a high SEER-rated air conditioner in the home
 Use mini-splits for heating/cooling the home
 Install a smart phone-controlled thermostat
 Install only Energy Star appliances
 Use low VOC paints and stains
 Use earth plaster for interior wall coating
 Obtain a HERS rating 
 Conduct a blower door test
 Use drought resistant plants in the landscaping – no grass
 Install a gray water system
 Install a rain catchment system
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Medical Marijuana and Your Jobsite

Marijuana and cannabis-related stories are showing up in our local media on a regular basis now.  
I’m sure you have seen them and you may have a strong opinion on the topic, especially since 
our neighboring state of Colorado began allowing ready access.  The federal administration and 
Congress have all but stopped enforcing the federal laws making marijuana possession illegal.  Some 
people I talk to see this as a great new agricultural cash crop, some see new tax opportunities, and 
some predict the end of civilization as we know it.  One thing is for sure – this too will complicate 
the task of being an employer in New Mexico.  For this article I will present what New Mexico 
employers should know relative to their employees and their job sites now that we have a court order 
integrating medical marijuana into the workers’ compensation system.

A recent New Mexico higher court ruling required workers’ compensation insurers, including Builders Trust, to begin reimbursing 
injured workers for medical marijuana.  This was something I reported on during the Legislature, but you may have missed it.  
Because this is likely to impact your job sites in the future, I want to address this topic again with this article.

In talking to our members I find a lot of confusion on this subject.  Many of our business managers are being introduced to this 
issue when one of their employees or perhaps some other person on the job site is using marijuana.  They may be told that it is 
medically necessary and should be allowed because the person has a medical cannabis card issued by the State of NM under the 
Lynn and Erin Compassionate Use Act.  Then what?

First of all, business owners need to know that they can still insist on a drug free work place, which includes no cannabis use, 
and especially no cannabis use on the job site.  Employers who have a strong drug free work place policy and who enforce that 
policy consistently can still fire people who test positive for cannabis use, and this right is being upheld by the courts.  (Read the 
December 2015 issue of the Housing Journal for general guidelines on developing your own policy if you don’t already have 
one.)

But, what if one of your workers who has been off work due to a work-related injury, comes back to work with a medical cannabis 
card, and that person is being reimbursed by your work comp provider for medical cannabis?

Can that happen, you ask?

Yes.

The Workers’ Compensation Administration, following the court order for them to facilitate medical cannabis use has recently 
ordered carriers like Builders Trust to reimburse workers who have obtained a compassionate use “card” for up to about $11,000 
annually for the cost of medical cannabis.  So yes, your work comp carrier may be the one paying your worker to have cannabis in 
one form or another.  (NMHBA, in conjunction with the New Mexico Association of Commerce and Industry, attempted to pass a 
bill at this year’s legislature changing this situation, but we were unable to do so, therefore the rule ordering work comp carriers to 
pay for medical marijuana stands).

Does cannabis have therapeutic value?  Can it be an effective substitute for opioid pain management drugs?  What are the 
detectable thresholds for cannabis impairment?  What if a person seems fine to work but still tests positive?

We simply don’t know the answers to these questions.  For now all we know for sure is that our state government has said that 
BT, as a work comp carrier, must reimburse injured workers who have been able to get a cannabis use card for treatment related 

Jack C. Milarch, Jr.
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to their injury.  According to a May news story about New 
Mexico medical cannabis cards, about 2,700 people per 
month are applying to the Department of Health for these, 
and about 24,000 cards had been issued to that point.  And 
each month the new applications exceeded those of the 
previous month.

Which means the chances are pretty good that you will be 
running into medical cannabis card holders in the work 
place.  You need to think about how you and your supervisor 
are going to handle the situation when you are confronted 
with that dilemma.

At this point, forgive me for stating the obvious:  In the 
case where you know a worker is impaired, whether with 
cannabis or anything else legal or illegal, that worker should 
not be placed in a situation where the impairment can cause 
an accident to either the impaired worker or anybody else.

At the Association, we are continuing to talk to legislators 
and candidates about the problems associated with 
introducing medical marijuana into in the workers’ 
compensation arena.  For now the hot potato has been 
handed to you, the employer, with very little help or 
guidance on how to deal with this.

Transform Your Kitchen With 
Genuine Granite Countertops

... In ONLY ONE WEEK!

Natural Stone, Granite, Wood and Quartz Surfaces
from Albuquerque’s Premier Fabricator.

One Week Turn Around  |  Lifetime Warranty  |  Locally Owned Since 1963

Ask about our Builder’s Collection  
Starting at $39 / sq ft !

4741 Pan American Frwy NE, Albuquerque
505.345.8518 |  www.RMStone.com  |   

Calacatta Gold Marble
By Rocky Mountain Stone
Photo by Robert Reck

Calacatta Gold Marble
By Rocky Mountain Stone
Photo by Robert Reck

NAHB Wins Big Stormwater Case
U.S. Supreme Court Issues Common-Sense Wetlands Decision

In a unanimous decision on May 31st, the U.S. Supreme Court endorsed the National 
Association of Home Builder’s (NAHB) long-held position that courts should be able to 
review federal decisions that determine whether and how a property owner can develop 
a piece of land so that the owner doesn’t have to go through the time- and money-
consuming federal permit process before a decision can be made.

The court ruled in the case of Army Corps of Engineers v. Hawkes Co. Inc. and concluded 
that when the government conducts a Clean Water Act jurisdictional determination 
(JD) the recipient landowners can contest the decision in court.  The verdict marks the 

culmination of a 25-year NAHB battle for regulatory certainty.

“NAHB commends the Supreme Court,” chair Ed Brady said in a statement released this morning. “This common-sense 
ruling represents a clear victory for property owners to assert their rights if they disagree with an arbitrary edict by the federal 
government.”

“Previously, the only way to contest such a ruling in court was to obtain a federal Clean Water Act permit, which is costly and 
time-consuming, or proceed without a permit and risk ruinous Clean Water Act penalties,” Brady added.  “Today’s ruling will 
allow property owners to be able to dispute a JD in court without fi rst seeking a permit that they believe is not required in the 
fi rst place.”

When the Corps conducts a JD, it determines whether “waters of the United States” are located on a parcel of property.  This 
can be particularly problematic for property owners in New Mexico, where the Corps has taken jurisdiction over dry arroyos 

continued on page 12
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Have you ever attended the National Association of Home Builders International Builders’ Show® (IBS)?  If not, why not?

As in years past, Builders Trust and NMHBA are offering to send one member from each Local HBA to IBS.  Beginning with 
the 2007 IBS, BT and NMHBA have teamed up to offer this exciting opportunity for BT participants who have never before 
attended NAHB’s “Big Show”.

Earlier this year, the 2016 IBS was held in the Las Vegas Convention Center simultaneously with the Kitchen & Bath Industry 
Show (KBIS), and this year’s contest winners considered it an amazing and valuable experience.

Here’s what some of this year’s winners had to say about their experience:

"When I was selected to go to IBS this year I thought it would be great to 
see a big home show and meet new vendors.  Little did I know that there 
would be so many vendors and booths that I could not see all of them in two 
full days of walking through IBS.  The show was amazing -- a definite must 
for people that have never been!  What a wonderful show, way too much to 
see in three days.  I made a lot of new contacts and met some new suppliers 
both for foam, and fiberglass insulation.  IBS is worth your time and money 
for any construction professional!”
David Valencia 
Valencia Insulation 
San Juan County HBA President 

“We wanted to thank Builders Trust for the trip to IBS, from the opening 
ceremonies to the final house party, it was amazing.  A real world-class 
experience to say the least.  We met many corporate officers from many 
of our vendors, were exposed to national and international suppliers with 
the latest and greatest products, and participated in a commercial video 
shoot for an IBS ad campaign that will be aired throughout the year.  I 
would highly recommend that any building professional attend the 
show.”
Justin Armendariz
Better Future Facilities
Las Cruces HBA

“I just wanted to drop you a line about the trip to the IBS in Las Vegas… 
I had never been to the IBS before, but will definitely plan to attend another one in the future.  
The Show was inspiring from a designer’s standpoint.  As a builder it was very useful to be 
able to talk to seven or eight door and window manufacturers to see where the pricing and 
quality is headed, and see a modular home actually built in the parking lot in just four days!”
Tim Curry
Blue Spruce Builders, LLC/Design Solutions, LTD
Santa Fe – Santa Fe Area HBA

BT participants who don’t take full advantage of their HBA membership may not realize 
how valuable IBS can be for their own businesses.  In January, more than 3,700 exhibitors 
enabled 55,000+ attendees from across the globe to learn about the latest building trends and 
techniques.  Next year’s Show will shift to Orlando, Florida from January 10-12, 2017, and 
will continue to co-locate with KBIS through 2020.

Shortly, every BT participant will receive an entry form.  Any eligible participant should complete the form and fax it in.  One 
winner from each Local HBA will be chosen in August.  Up to $1,100 of their registration, airfare, and hotel expenses will be 
reimbursed.  Winners must agree to report back to their Local HBA, Builders Trust, and NMHBA about their Builders’ Show 
experience.  Winners will be listed in the August issue of the Housing Journal.

Grab the Chance to Win a Trip to IBS!
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2015 NM Building Codes 
Take Effect July 1, 2017
The New Mexico Construction Industries Division has 
completed its review of the 2015 I-Codes (except the 
2015 International Energy Conservation Code), and is 
proceeding with the public hearing (on August 4th) to 
adopt the new codes by October 15, 2016.  From October 
15, 2016 until July 1, 2017, permits may be issued for 
construction to either the current 2009 NM codes, or the 
new 2015 NM codes.  After an eight and a half-month 
phase-in period, the 2015 NM codes will be the only codes 
in effect as of July 1, 2017.

Building Codes being adopted are:
• Amendment to NMAC 14.7.2 New Mexico 

Commercial Building Code
• Amendment to NMAC 14.7.3 New Mexico Residential 

Building Code
• Amendment to NMAC 14.7.7 New Mexico Existing 

Building Code
• Repeal NMAC 14.7.5 New Mexico Non-Load Bearing 

Baled Straw Construction Building Standard (Being 
replaced by an appendix in the IRC instead of a stand-
alone code.)

• Amendment to NMAC 14.7.4 New Mexico Earthen 
Building Materials Code 

• Amendment to NMAC 14.7.8 New Mexico Historic 
Earthen Buildings Code

Also being revised are administrative section of CID rules:
• Amendment to NMAC 14.5.1 General Provisions
• Amendment to NMAC 14.5.2 Permits
• Amendment to NMAC 14.5.3 Inspections

JUST A NOTE TO ALL 
MEMBERS...
Make sure your Local HBA has your correct 
contact information (including address, phone 
number, and email address).  NAHB and NMHBA, 
as well as your Local HBA, use this info to send 
you information that could be important for your 
business.
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Review: 2016 IBS Educational Program

Finding Hidden Profits: Simple contract Changes 
That Build Trust & Your Bottom Line
If you paid for a Full Registration to the 2016 International Builders Show in Las Vegas, you are entitled to replay the 
entire 120+ educational seminars presented for FREE.  You should have received an email around February 17th from 
Mobiltape Company with subscription information for you to access these recordings.

NMHBA staff replayed “Finding Hidden Profits: Simple contract Changes That Build Trust & Your Bottom Line” 
presented by Dennis Dixon, Owner of Dixon Ventures in Flagstaff, AZ.  The presentation was a blockbuster right from the 
start, and was so full of useful information for custom builders and remodelers that it was hard to get all the information 
down.  Luckily the handouts for this session are available on the IBS website at http://www.buildersshow.com/Search/
EducationEvents.aspx.

Instead of calling your contract “Cost-Plus”, you need to think in terms of “Time and Materials.”  This means including a 
short chart that lists the labor rates for the boss ($95.36), supervisor ($56.00), or worker ($25.00) that includes the wages 
and overhead for each person on the project.  By including a set number of hours in the contract at the boss’s rate, the 
client will realize they can/can’t pick up the phone and chat with the boss for two hours every day.  If the client shows up 
on the job site and asks a worker a question that requires the worker to stop working and call the supervisor over, then the 
client should expect to be charged for the time it takes for the supervisor and worker to answer the client’s question.

It’s all in the Wording
Instead of listing a flat 20% for profit, try changing it to 10% administration and 10% profit.  That way the “profit” side 
doesn’t appear unduly large to the client.

Dixon’s presentation contains many common-sense points that smaller builders may have overlooked in their rush to get 
into the field to actually start the building process.  One such point is that  “Unlocking your profit potential and finding 
hidden profits is linked to knowing what your clients expect.  Define what they’re getting and not getting to avoid 
arguments that will lessen your esteem in their eyes.”

A properly drafted contract can result in increasing 
the profit on projects that end up with a lot of Change 
Orders.  In Dixon’s view, the fewer Change Orders on a 
project, the higher the profit at the end.  Most common 
Change Orders relate to the client exceeding the 
Allowance the contractor has in the contract for items 
such as carpeting or light fixtures.  Dixon recommends 
language in the contract that says something along the 
lines of “Contractor will charge a 28% fee on any and 
all allowance overages, plus tax and fees.”  Why 28%?  
Because it is high enough that it scares the client so 
they won’t take this route too often.

An important point of any contract should be how much time the “boss” will spend on the job site.  Don’t leave this part 
of the contract vague, or the client will assume you’re going to be on site every day with your polo on that has your logo – 
for every hour that someone is working on the project!  On the other hand, if you ARE going to be on site every day, with 
your polo on, then be sure to include that time as part of your contract.  If the client thinks that costs too much, then you 
can offer to reduce the time to cut some costs.

Contracting’s Biggest Profit Drains
1. Poor Estimate …For whatever reason! 
2. Starting Project with Incomplete Plans & Specs  
 …Everything’s an allowance
3. Insufficient Contract …Too small, minimal details
4. Change Orders …Mostly due to “vague” specs &  
 details client “assumed” this or that!

Paperwork = PROFIT
Paperwork = Professionalism



Clarity in the Contract Reduces Arguments
Sometimes you get a client that just loves to argue over every little item.  However, even if you are RIGHT, and “win” 
the argument, you’ve lost.  You’ve lost credibility with the client.  The easiest way to head off these types of arguments 
is to include a detailed Spec Sheet that details what the client is getting and “not getting.”  For instance, some parts of the 
country wet sand the drywall tape, but in the desert we tend to dry sand.  Instead of saying “We don’t wet sand drywall,” 
put in the spec sheet “wet-sanding drywall … $XX extra per sq. ft.”  That way if a client wants special treatment, they can 
have it – as long as they are willing to pay for it.

Clearly written Change Orders can also reduce arguments.  Change orders need to be documented with exactly what is 
being changed – “4-inch concrete instead of 6-inch concrete” – and signed by the client who approved the change, and 
the date.  Your contract should include who is the client’s rep (husband or wife), and who is qualified to sign for your 
company (boss, not the supervisor).  This will not only lessen arguments between you and your clients, but hopefully 
between your married clients as well.  Here is some contract language Dixon recommends:
Most contractors HATE paperwork, yet it is a necessary evil that must be dealt with in order to show a profit.  If you 

don’t thing you can take on the paperwork load yourself, consider finding a high school or college student to type up the 
contract and Change Orders on their home computers at a nominal charge.  Or, perhaps you know of a retired secretary 
who would be interested in earning some extra money who would be willing to be your typist.

Dixon includes many, many more points in his presentation that are useful.  He concludes his presentation with these 
pearls of wisdom gleaned from 30 years in the custom homebuilding business: 

• Have a thorough contract
• Each Change Order should be completed as a mini-contract
• Document everything in writing
• Minimize allowances
• Don’t negotiate on Change Orders because you can’t win!
• Mark up Change Order items 50-100%

In addition to being available for free online viewing, Dixon’s presentation is also available from www.mobiltape.com for 
$22 per CD plus $3 shipping & handling.  A PDF of the handouts (slides) may also be obtained from the NMHBA office by 
contacting Melanie Lawton by email: Melanie@nmhba.org.  Finally, Dixon advises, “Go make more money and blame me!”
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Change Order Procedure (Contract Wording)
A. Changes to the Work as defined in the original Contract Construction Agreement for the Project are additional  
 work and will cost additional money.
B. Change Orders have a minimum fee of $175.
C. Change Orders requested, but not carried out will be charged to the client at minimum fee, $175, plus an hourly  
 fee ($65/hr) to cover administration / estimation / management expenditures.
D. All Change Orders will be written up, signed and funded prior to commencement of Work.
E. Change Orders will be considered authorized when signed by the Owner Representative & Contractor   
 Representative.
F. Allowance selections, choices, directives and limitations will be documented with a Change Order.
G. A Change Order Summary with the Revised Contract Amount and Updated Completion Date will be supplied  
  with each new change order.
H. Change Orders Unexecuted by the Cancellation Date will be considered null and void and subject to all   
 administrative costs.
I. Change order work will alter the original scope of work and may also alter the warranty and liability coverages  
 provided by the contractor. Such changes or limitations to those coverages will be noted on individual change  
 orders.
J. Verbal discussions are unbinding.

• Change Orders must be signed and paid before  
 proceeding
• Specification Sheets must be DETAILED
• Spell out manufacturers’ Warranty limitations on  
 appliances
• Control the train from the locomotive – not the  
 caboose!



FREE!
Estimates

Spray Foam • Fiberglass • Air Seal • Fire Safing

Residential • Commercial

505.345.1705
www.garrityinsulation.com
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2016 IBS Product Profile
ZIP System Rated Best Energy Efficient Product
During the 2016 International Builders Show close to 300 entries in nine categories were received in the 2016 Best of IBS 
Awards.  27 industry and media judges considered a lengthy list of criteria in order to select the 2016 finalists and winners.  
ZIP System™ Sheathing and Tape by Huber Engineered Woods was selected as the Best Energy Efficient Product.

The ZIP System™ is designed for both roof and wall sheathing applications, providing what the 
manufacturer says is a new approach to sealing and insulating the building envelope.  One panel is 
said to deliver thermal, air and moisture resistance, while providing strength and durability.  Each 
panel contains five layers that include:
1. Continuous Foam Insulation that increases thermal performance while eliminating thermal   
 bridging;
2. Engineered Wood to provide structure and durability so there is a nailable wood base for trim and   
 accessories;
3. Built-In Water Resistive Barrier that eliminates housewrap and felt, thereby providing instant   
 rough dry-in with 180-day exposure guarantee;
4. Continuous Air Barrier that contributes to greater energy efficiency by decreasing unwanted air   
 leakage into and out of a building; and
5. ZIP System™ Flashing Tape that securely seals panel seams that is easily applied with ZIP   
 System™ tape gun and accessories.

IBS judges commented “The ZIP System is healthy, breathable, energy-efficient and helps reduce labor costs by 40%.  
This product is a home run” and “Focus is on quicker installation and less chance for error on installer’s part because of 
built-in details. It's cutting-edge and innovative.”

The ZIP System™ product line is available from ProBuild in Albuquerque or Santa Fe. 
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HOLISTIC ENERGY RATING SPECIALISTS 
WANTS YOU TO KNOW:
RESNET HERS RATERS & THE AppRAiSAl iNSTiTuTE

Have entered into an agreement to Produce 

THE GREEN & ENERGY EffICIENT AddENdUm 
as a home energy rating report for more accurate appraisal values.

“GET YOUR GREEN fOR YOUR GREEN!”

WWW.HOLISTICRATING.COm    Locally Owned & Operated Since 2007 • Member of the “Buy Local” Coalition.

New for aPPraisers resideNtial greeN ValUatioN tools
oUr emPloyees are Home eNergy raters 

accredited by resNet & eNergy star
New tools for Hers rater to aUto-PoPUlate greeN addeNdUm

stUdies sHow greeN eNergy efficieNt Homes caN add UP to 
6% iN accUrate aPPraisal ValUatioNs

CALL TOdAY (505) 235.0217

(such as the Rio Puerco) which are as much as 45 miles west of Albuquerque and rarely have “wet water” reach the Rio 
Grande except in 100-year storm events.  The government has argued that before property owners can ask for a court review of 
the JD, they must first either obtain or be denied a wetlands development permit, or to go forward with their project without a 
permit and face an enforcement action.

Of course, permits are costly and time-consuming to obtain, and enforcement actions are even worse. Nonetheless, district and 
appellate courts have agreed with the Corps.

Then, in 2015, the U.S. Court of Appeals for the 8th Circuit took an about-face. Basing its opinion on the Supreme Court’s 
decision in Sackett v. EPA, the Eighth Circuit held in Hawkes v. Corps that JDs are judicially reviewable. The Corps then asked 
the Supreme Court to review the case, which it did.

The Decision’s Impact
JDs are important because it is impossible for a developer to know whether a feature is jurisdictional simply by looking at 
it. However, once the Corps issues a JD, it carries significant legal and financial consequences on everything from lending 
practices to state rules and regulations.

NAHB has filed amicus briefs and lobbied federal officials, urging the Corps and the courts to recognize that JDs have 
significant consequences for property owners and should be judicially reviewable. NAHB joined with other groups and filed 
an amicus brief at the Eighth Circuit.   NAHB then filed the only amicus brief in support of Supreme Court review, and filed 
another amicus brief when the court decided to take the case.

Chief Justice John Roberts wrote the opinion for the court, which followed the reasoning behind NAHB’s amicus brief. It 
recognized the uncertainty surrounding whether a water feature is a “water of the United States” and the expense involved in 
determining whether the federal government has regulatory jurisdiction over that feature.

For additional information, contact NAHB Vice President for Legal Advocacy Tom Ward at 800-368-5243 x8320.

NAHB Wins Big Stormwater Case continued from page 5
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Where beautiful kitchens begin!
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fi rst hand.  Plus, your experience only gets better when you add in our 
professional delivery, installation and service.
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